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Introduction

The U.S. Environmental Protection Agency Region 2 |(* n 27 or “the Region™) h‘espectfully
submits the following statement of position in response to PPG Industries, Inc.’s July 30, 2020,
letter to the Region entitled “Feasibility Study Report: Written Notification of Objections and
Invocation of Dispute Resolution, Riverside Industrial Park Superfund Site — Essex County,
Newark, New Jersey” (the “Dispute™). This response sets forth the position of Region 2 staff on
the subject of the dispute and is being provided to the Director of EPA Region 2’s Superfund and
Emergency Management Division (“SEMD”) (formerly the Emergency and Remedial Response
Division) for purposes of reaching a decision, pursuant to Paragraph 62 of Administrative
Settlement Agreement and Order on Consent for Remedial Investigation and Feasibility Study
(“ASAOC”), CERCLA Docket No. 02-2014-2011. PPG invoked the ASAOC’s dispute resolution
procedures with respect to (i) the process followed by EPA when it finalized the Feasibility Study
Report (“FS Report™) and so notified PPG by letter dated July 21, 2020, and (ii) revisions made
by EPA to the FS Report, as outlined in its July 10, 2020 communication and as set forth in the
final FS Report.

Contrary to PPG’s claims in the Dispute, neither the Region’s decision to complete the FS Report
nor its revisions to that document were arbitrary and capricious. Region 2 followed the procedural
provisions of the ASAOC in directing PPG to modify the FS Report. and in modifying and
completing the FS Report when PPG did not make the necessary 1110(11t1\.&T1011\ The Region’s

"

revisions to the FS chon were tculunuall\ and \ub\ranm el‘» sound 2

pececiamirercions and e Reston crericianc tathe ES Danorraretachaiealland cuboropuaals:

In accordance with Paragraph 41 of the ASAOC, by letter dated June 23, 2020 (See[Exhibit 1.AJ),
the Region notified PPG of deficiencies in PPG’s #s-June 8, 2020, draft FS Report. -After several
additional exchanges, in its email communication dated July 10, 2020 (See_Exhibit 2), EPA
requested that PPG provide the FS Report, with modifications, by July 17, 2020, thus providing
PPG with more than 21 days to cure the deficiencies: 21 days is the timeframe identified in the
ASAOC for PPG to revise the FS Report. -The revised FS Report submitted by PPG on July 17,
2020, did not meet the Region’s directions; therefore, the Region modified the FS Report and
notified PPG on July 21, 2020_(See Exhibit 3), that because the revised FS Report did not meet
EPA’s 1cquuements the Region had ;;;odlﬁed the FS Report and would be placing the final FS
Report in the admlmstratue record—{See—Eshibit 23, The Region’s June 23, 2020 conditional
approval letter and subsequent communication on July 10 cleal ly explained the deficiencies, and
the Region completed the report only after PPG’s kepeﬁed—fallure to cure the deficiencies lm timely
manner.

Likewise, the revisions made by Region 2 to the FS Report, consistent with the directions given
on June 23, reiterated and clarified in the Region’s July 10, 2020 communication, are tcchmcally
sound and supported by factual historical information and eeHeeted=site data. —Matesial-HHaws
presented-by-In contrast. PPG arguments intended to show that EPA’s revisions contained material
flaws ere—unfounded-and-are not supported by the findings in the final Remedial Investigation
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(“RI”) Report approved by EPA.

PPG’s assertions to the side, 1t 1s PPG that has acted inappropriately by repeatedly failing to
tollow the Region’s directions. In fact, PPG turns the ASAOC approval process on its head when
it suggests that EPA must “address the material flaws™ in ‘EPA’S June 23 and July 10
communications concerning required revisions saskup-ef-the FS Reports to PPG’s satisfaction,
whereas under the ASAOC it is PPG’s rcsponslblhty to perfume work properly and promptly.

including by submitting a-deliverable 5 eeep e to the Region_that the Region
is able to approve in accordance with the provisions of the ASAOC. the Statement of Work
(“SOW™). CERCLA. the National Contingency Plan (“NCP™) and EPA guidance.

[Regiou 2’s Completion of the FS Report was Procedurally Consistent with the
ASAOC and was not Arbitrary and Capriciou4

A The Region’s June 23, 2020, Conditional Approval Letter Identified Deficiencies
in PPG’s June 8, 2020 FS Report

The Region’s June 23, 2020, conditional approval letter notified PPG that, pursuant to Paragraph
41(b) of the ASAOC, EPA was approving PPG’s June 8, 2020, draft FS Report “lconditioned upon
PPG’s incorporation of the attached comments from the attached EPA mark-up of each document
[e.g., FS document text mark-up — to incorporate language.., response to PPG’s June 8 submittal
comments, revised figures, revised tables, revised appendix (A and B)] into” the FS RepoﬂL (See
Exhibits_1.B. through 1.7.). Spec1ﬁcally the June 23. 2020 conditional approval letter included
attachments that clearly identified provisions in PPG’s June 8, 2020 draft FS Report that were
unacceptable to the Region and needed to be corrected in order for the Region to approve the
document. Such unacceptable provisions were “deficiencies” subject to correction pursuant to
ASAOC Paragraph 41. Deficiencies in the mark-ups sent to PPG included but were not limited to
the addition of certain metals in groundwater in the discussion of as=site-related contaminants k@
Exhibit 1.C.. at -comment nos. 49 and 51-), the statement that groundwater restoration must be to

Celass TTIA standalds [Id —at{SeeExhibit 1€ at: comment nos.26, 88, 89, and 116]}, and the
statement that Monitored Natural Aftenuation must be screened out since it is not proven to be a
viable alternative [Jd. at comment nos. 116, 118, 140, and 141]. Furthermore, among other edits.
lthe Region and New Jersev Department of Environmental Protection (“NJDEP™) identified
significant concerns with PPG’s use of compliance averaging Lmd provided PRG-detailed ehanges
edits that PPG was to make throughout the draft FS Report (i.e.. figure. tables. and text changes)
in its fer-application of ywe point by point compliance—amreng-etheredits (See Exhibits 1.B.
through 1.J5-)).

PPG asserts that the Region did not follow the procedural requirements of the ASAOC because,
in PPG’s view, the Region did not provide PPG with the notice of deficiency and opportunity to
cure identified in required-byParagraph 41 of the ASAOC (Dispute, p. 4.), which h)rovidesl:

After review of any plan, report or other item that is required to be submitted for approval
pursuant to this Settlement Agreement, EPA fthe Region} shall. in a notice to Respondent:
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(a) approve, in whole or in part, the submission: (b) approve the submission upon specified
conditions: (¢) modify the submission to cure the deficiencies: (d) disapprove, in whole or
in part, the submission, directing that Respondent modify the submission; or () any
combination of the above. However, EPA shall not modify a submission without first
providing Respondent at least one notice of deficiency and an opportunity to cure within
21 days or as specified in the RI/FS Work Plan, except where to do so would cause serious
disruption to the Work or where previous submission(s) have been disapproved because of
material defects.

PPG argues that the Region’s June 23, 2020 conditional approval letter did not identify
“deficiencies” in the June 8 FSR because it did not include the word “deficiencies.” (Dispute, p.
4.) If the Region had not found the June 8, 2020 draft FS Report to be deficient, however, there
would have been no need for the Region to require changes to the draft FS Report as a condition
of approving it. EPA would simply have approved the June 8, 2020 draft FS Report pursuant to
Paragraph 41(a) of the ASAOC without conditions. PPG’s argument that the Region’s June 23,
2020 conditional approval letter did not identify deficiencies simply because the letter did not
mention the word “deficiencies™ strains credulity given that the Region’s comment matrix
enclosed with the June 23, 2020 letter identified thirty-three instances where the text of the June
8, 2020 draft FS Report needed to be modified because as discussed above. PPG had not fully

addressed pnor Region 2 comments on earher drafts of the FS Report fee—SeeTA 1 sbove).

he RegionERA clearly stated in 1ts June 23,
2020 condmonal approval letter that its approval of the June 8, 2020 draft FS Report was subject
to those corrections being made. The June 8, 2020 draft FS Report was by definition “deficient”
because it contained incorrect or otherwise unacceptable languagepsewisions. The Region’s June
23, 2020, conditional approval letter therefore notified PPG that its submission was deficient.

There is no basis for PPG’s assertion that deficiencies cannot be addressed under Paragraph 41(b),
but “are to be identified and addressed under Paragraph 41(d). which relates to disapprovals, not
Paragraph 41(b), which addresses conditional approvals.”! (Dispute, p. 4). Under Paragraph 41(b),
the Regten—Region “may approve the submission upon specified conditions.” The ASAOC does
not define “conditions™ and there is no provision in the ASAOC that precludes the Region from
conditioning an approval on PPG’s correction of deficiencies. In fact, it is difficult to imagine
why the Region would choose to conditionally approve a deficiency-free deliverable.

PPG also argues that if the Region had identified deficiencies in the June 8, 2020 draft FS Report,
“it would have disapproved the submittal under Paragraph 41(d), which would require PPG to”
revise and resubmit the report within 21 days.” (Dispute, p. 4). While Region 2 had the option of
disapproving and requiring PPG to resubmit the report under Paragraph 41(d), disapproving a
deliverable under Paragraph 41(d) is not the only available avenue under the ASAOC for
correcting deficiencies. In the spirit of working cooperatively while keeping the RI/FS on
schedule, and as PPG well knows, the Region has in the past conditionally approved PPG
deliverables under Paragraph 41(b), with the approval being subject to PPG the eesreetins—certain

! Deficiencies may also be addressed under Paragraph 41(c), under which EPA may “modify the submission to cure
the deficiencies.”
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issues identified by EPA_in its conditional approval. A -The Region’s June 23, 2020 conditional
approval was sumlarly provided in that same spirit. Unlike PPG’s responses to the Region’s
aforementioned prior conditional approvals for Riverside (See fn |2 l here PPG simply continually
rejected the Region’s direction and even after further discussions with the Region-+te-seselvre. PPG
did not make the necessary revisions. aeceptable-prosresstowardresolvins theseissues

The fact that the Region was willing to continue discussing the changes required by the June 23,
2020 conditional approval letter in no way suggests that the Region did not consider the draft June
8, 2020 FS Report to be deficient, as suggested by PPG. (Dispute, p. 5). —Similarly, whether PPG
disagreed with the Region- as to the technical merit of those edits has no bearing on the particular
question of whether Region 2 identified to PPG that it considered the draft FS Report to be
deficient. PPG states that “[o]n July 17, 2020, PPG and Woodard & Curran reached out to [Region
2] to discuss [Region 2’s] arbitrary and capricious IJuly 10 Revisions and July 14 letter| which still
failed to address the material flaws in [the Region’s] June 23 Revisions.” (Dispute, p. 6). [This
statement has the ASAOC’s document approval provisions backwards; it is PPG that is responsible
for submitting a deliverable that is acceptable to the Region, and not the other way around.

to-the-pont—EPA had-identified deficient provisions of the draft June 8 FS Repoﬁmel—uém—e-t-lme
setferth—inSeetionTAC 1 abeve. but was willing to work with PPG to help PPG understand and

implement MMMWMMMMEPA s comments. Yet. \@Desplte the Remon]' s
efforts PPG simply was not willing to submit an acceptable FS Report.

PPG argues elaims—that “[t]he facts show that USEPA and PPG were not operating as though
PPG’s [FS Report] submittals were deficient. Instead, [Region 2] and PPG were engaged in a
cooperative process to revise the [FS Report] and address the material flaws in [Region 2’s}Fusnes]
June 23 and July 10 [FS Reports].” Again, PPG has the process backwards. The Region found
flaws in PPG’s draft technical document that prevented the Region from approving it as subnutted
but in an effort to finalize the document, gave PPG fand its representatives

attenevsattornevs) very detailed comments, and conditioned approval on incorporation of those
comments. When PPG apparently struggled to understand and/or accept Region 2’s direction, the
Region showed great patience and a willingness to work with PPG—m-)d—ﬁs—leea-l—eemhel just as
the Reoion had done in the past w Mh aumereus—other RI/FS deliverables for the site (See fn. 2.
above. for examples) providing another layer of clarification in the form of its July 10, 2020
markupl PPG was not in a “catch-22” (Dispute, fn. 2)_because there was no contradictory
condition. Rather. the direction that the Region provided in its “conditional® [if-then] approval.”

as per the ASAOC. was clear. concise. correct (procedurally and substantivelv). and was reinforced
consistently and effes—tnoften. In fact, PPG and the Region had several exchanges concerning the
Region’s comments and directions; however, on certain issues, such as EPA’s directions fes

2 RUFS submittals “conditionally approved” by EPA _and then- submitted in revised form by PPG consistent with the
Region’s directions, include: Remedial Investigation and Feasibility Study Work Plan, Riverside Industrial Park
Superfund Site, Newark, New Jersey, Revised: July 18, 2017; Site Characterization Summary Report Addendum,
Riverside Industrial Park Superfund Site, October 2018; Development and Screening of Remedial Altematives
Technical Memorandum, Riverside Industrial Park Superfund Site, August 28, 2019; SLERA - Draft (Version 2)
Screening Level Ecological Risk Assessment, Riverside Industrial Park Superfund Site, January 17, 2020; BHHRA -
Draft (Version 2) Baseline Human Health Risk Assessment, Riverside Industrial Park Superfund Site, January 17,
2020; RI - Draft (Version 2) Remedial Investigation Report, Riverside Industrial Park Superfund Site, January 17,

202(\ ES Eaacihilit: Soody: Ranoct Pax dalnd 1Rl S fand Sta Tuna 8 2020
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example—whethesto screenins out Aslternative 5.[ incorporatetins discussion ofa potential impacts
to the adjacenet Passaic River (part of the supesfund-site-Diamond Alkali Superfund site)-0H2-

and incorporateise factual information statesentsregarding lead and PPG’s past oper: atlon4 PPG
refused to accept the Region’s comments. Further. it is notable that in response wwith-resasrd -to
PPG’s ebjeetitonobjection to incorporatinge factual statements regarding its use of lead in its past
operations at the site. that-the Region in-thespirit-of-cooperationinvited offered to discuss with
PPG-te-identifis “anv not factually accurate™ statement(s) identified by +n-thatresard-whieh-the
Resion-would-thes—review—and-disenss—aith PPG. PPG did not identify one.

B. |The Region Pprovided PPG with 21 Ddays to Ceorrect the June 8 Draft FS Report
Bbefore Msrodifying the Ddocument, as Reequired by the ASAOC]

After the Region identified deficiencies in the June 8 FS Report that needed to be corrected in
order for the Region to approve the document, under Paragraph 41 of the ASAOC Region 2 had
the ability to modify the FS Report after providing PPG “an opportunity to cure within 21 days or
as specified in the RI/FS Work Plan, except where to do so would cause serious disruption to the
Work or where previous submission(s) have been disapproved because of material defects.”

PPG argues that EPA’s June 23, 2020, email request for PPG to respond to the Region’s June 23,
2020 conditional approval letter within seven days is evidence that the Region did not consider
the conditional approval to be a notice of deficiency that triggered the 21-day perlod for
corrections. (Dispute p. 4, fn. 1). PPGs assumentisineosreet-and-confuses different prov isions
of Paragraph 41. The 21-day period in Paragraph 41 is a procedural requirement that requires the
Region to allow PPG 21 days to cure a deficiency before modifying a submittal itself. The
ASAOC, however, does not state that the Region must give PPG 21 days to correct an unacceptable
provision of a submittal in order for that unacceptable provision to be deemed a “deficiency.”
Moreover, the Region did satisfy the 21-day requirement before it modified the deficient FS
Report: Region 2’s conditional approval letter identified unacceptable provisions (i.e.,
deficiencies) in PPG’s draft FS Report and was transmitted to PPG on June 23. On June 30, PPG
submitted a revised FS Report that did not adequately address EPA’s comments. PPG notes in the
Dispute that the Region -and PPG engaged in several discussions and written exchanges in an
effort to reach agreement on the deficiencies that the Region —corrected in its June 23, 2020
conditional approval, including a telephone conference, and the Region’s July 10, 2020 email.
PPG and the Region also engaged in a technical exchange — another effort by which the Region
attempted to assist PPG in greater understanding_of the need for the Region’s revisions. At the
conclusion of these exchanges, the Region directed PPG to submit the FS Report by July 17. 2020,
24 days after its receipt of the Region’s June 23, 2020 conditional approval letter. Ultimately, those
discussions were fruitless insofar as PPG refused to make necessary modifications to the FS
Report, instead providing the July 17, 2020 revised FS Report that did not include those changes
that the Region provided as a condition of approval in its June 23, 2020 letter.

PPG believes that the Region’s statement in its July 21 letter that the agency’s approval “was
conditioned upon PPG’s incorporation into the final FS report of language provided by EPA on
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June 23 in a mark-up of the June 2020 FS, to cure deficiencies identified by the Region in the June
2020 FS™ is “contradicted” by the fact that the final FS Report issued by EPA on July 21 is not the
same version Region 2 provided on June 23. (Dispute, p. 5). To the contrary, the fact that the FS
Report completed by Region 2 differed from the June 23 version is immaterial to whether the
Region’s June 23 letter notified PPG of deficiencies in its June 8 FS Report. There is nothing in
the ASAOC that constrains what the Region must include in a submission that it completes
pursuant to Paragraph 41(c). WVlﬁle the Region accepted certain PPG comments during the
discussions that occurred between June 23 and July 21, the Region’s inclusion of those comments
cooperation-on-these-peints-in no way means that the Region “abandoned” the June 23 version, as
PPG claims. The Reglon] indicated in its June 23 conditional approval letter that it would approve
the FS Report only if PPG made certain corrections to the June 8 FS Report. [Tw enty-four days
passed between EPA’s JulyJune 23 conditional approval letter and PPG’s July 17 draft FS Report,
during which time the Region asnd-PPRG-attempted to explain to PPG how and why to revise the
feaeh—agreemeﬁ-t—mi—ma—FS Report such that it - would be acceptable to Region 2. Burngthese

to-be-aeeeptable—but Ultimately. PPG 1efused to sufﬁc1ently address the deficiencies : —melﬁém-e
defretenetes identified in the Recnod s June 23 ma.rkupl PPG was given more than 21 days to
correct the outstanding deficiencies-identifiedinERA s the June23-ES Repest, and the Region’s
decision to complete the FS Report pursuant to ASAOC Paragraph 41(c) complied with the 21-
day requirement of Paragraph 41.

II. Region 2’s Modifications of the FS Report are Supported by the Record and are not
Arbitrary and Capricious

A. Region 2’s Ceonceptual Ssite Mssodel is Ssupported by Ffactual Hhistorical
Isnformation and asd-Sste-Data

In #htheire Ddispute. SeetionIV-—PRase T Parasraph1Sentences—3—and 4 DPUJ"L Jescribes the
Region’s conceptual site model (** “isbased on a theory that metal pigments used in paint
manufacturing are present in surface soil/fill and are being mobilized into subsurface soil/fill and
then into sam.rated soil/fill, which then results in elevated lead concentrations in groundwater”” and
asserts “that —Fhthis CSM is not supported by Site data or the RI:” (Dispute. p. 7). As discussed
below. both the data and information about historical Site operations support the RegionERA’s
determination that historic Site operations are a significant source of soil and groundwater
contamination at the Site. Region 2EPA’s CSM therefore is consistent with the data presented in
the RT Report.

Both the Ssite data and evidence about historical Ssite operations support RegionEPA2’s
determination former lead paint manufacturing operations at the Site are a significant source of
lead contamination in surface soil. {From approximately 1903 to 1971, the Site was used for paint.
varnish. linseed oil and resin manufacturing by Patton Paint Company (“Patton™). which merged
into the Paint and Varnish Division of Pittsburgh Plate Glass Company in 1920. Pittsburgh Plate
Glass

3 In this sa—ERA rafars-t R d from-Lathass and Watline TI R and Woadacd and Curean oo bahalf
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Company changed its name to PPG Industries. Inc. in 1968. PPG conveyed its interest in the Site
in 1971. PPG’s The-Remedial Investigation (“RI”) Report (Foedard-de-Curran—20205ee Exhibit
4.A)) states on page 1-3 that “Pigments would have been brought to the Site and used in the
manufacture of paints. These were often metallic chemicals and would have indillded compounds
of cadmium, chromium, lead, titanium and zinc. Basic lead carbonate (white lead) would have
been one of the pigments used as a raw material.” This statement is consistent with the following
two historical references to the use of basic lead carbonate on the [Site!:

IA lnstoncal brochure for Pﬂtton PPG’s corporate predessespredecessor-at—the-Site. the

un-Proof Paints printed circa 1897 states that “The

composition of Pattob—sj— White is printed on every can, and is strictly pure white lead and

zinc oxide, both doubly ground in strictly pure linseed oil to impalpable fineness, with the
right amount of silica (Patton’s secret)-"| (See Exhibit 54 at <. 1).|

e [Patton employee Frank Lane testified about es Patton’s use of lead carbonate and zinc

ox1de to the Umted States Supleme Court in —Heath & Mllhgan Mtu ( 0. m

page 190 (Pafagraph 323) of the Court’s Transcript of Record. (See Exhibits £6.A. -for the

entire transcript: and 56.B. -for a relevant clip of the transcrim‘).]

The original paint plant was constructed in the early 1900s by the Patton. Historica]l manufacture
of white lead pigment was originally accomplished by corroding sheets or plates of lead

(sometimes referred to as lead buckles) by applying heat and moisture, carbon dioxide, and acetic
acid vapor. The corrosion product created from the lead sheets was the lead carbonate pigment,
which was scraped off and finely ground into a powder. While it is not known if Patton. and later
PPG. produced lead pigments wwese—produeed-at the Site from metallic lead or purchased and
conveyed to the Site as lead carbonate, the large amount of paint known to have been manufactured
by Patton at the Site suggests that the company used a large quantity of white lead pigment at the
Site in connection with those operations. Tthe amount of lead carbonate used-that Patton used a+
the—Site—forpaint—manuiactusine—can be conservatively estimated based on the volume of
documented paint production at the Site. The document “Use of United States Government
Spemﬁcatlon Paint and Paint Materials™ by P.H. Walker and E.F. Hickson (August 1924) contains

mum recommended quantities of components in certain paints. (See Exhibit 67.A. at
36—=%)- - 5. -Paint formulations based on a combination of white lead
and zinc oxide pigments (as used by Patton) are addressed in lrows 7-9 of Table 1 in #ais—the
referenced document (See Exhibit 7.B.. ficure. embedded below) and recommend 50 pounds (Ibs)
white lead and 50 Ibs of zinc oxide to yield anywhere from 7 to 11 % gallons of paint per batch
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Exhibit 7.B.: 1924 United States Government specifications for mixing components of paint. /.{ Formatted: Font: ltalic \
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[Patton’s operations at the Site # isis estimated
to have produced about 42,000 gallons® of pamt per week® (See Ex 11b1t P Sl /7
Argus Ledger®, BessardsvilleNewark, NJ. JasuwasyDecember 2731, 19023). 41“01 a white
lead zine oxide mixture similar to that specified by the United States v*(—im ernment in 1924, and
assuming approximately 50 Ibs of white lead for approximately every 10 gallons of paint
manufactured, the plant would have required 210,000 lbs of white lead pigment per week as a
feedstock. (Again. this is a conservative estimate of Patton’s paint production post-1903 as
anecdotal information- suggests that Patton’s Newaslhistoric paint facility operation}s
at what is now the Site included svas-fulfilling military contracts for the United States during \\'mlll_‘i

War I. which would have doubled to tsippledtripled the above-estimated paint production).

% 6.000 gallons per day was mentioned by the Argus Ledger article and 42.000 gallons per week was calculated
using from this reference.
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Tasrr 1. —Mizing formulas using Federal Specifications Board pasle pigments,
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! For first (priming) coats, wood, new wark
1 Valatile mineral s pirits F. 8, B. No. 16 c:nheusa"(nrlm of llnpmthnln zh:khrmuh

3 For first (priming) coats on plaster, concrets, oement,
4 For body coats, wood, outside, new, and first coat n-pcnunq
+ For finish costs, outside,
8 For finish coals, inside, flat to erﬁ!bell gloss,
! For first (priming) coats on metal
NotE 1.—In nearly all of the above formulns, except for priming coats on new wood, a mixture of one-
uuzd to one- hull boiled linsesd ofl and the remainder raw lnseed oll may be substituted for llu nw olL
omitting ¢
l\\(;' 2. = la uslnn the mixing formulas read scross the page on the horizoatal line; for example, farmuls
0. 9 reads thus:
60 pounds paste white lead,
w0 ;-oumu paste zinc oxide,
3 w ?Hom ww lm.»acvz od,
l- lunnnl ae,
N plats drior.

Toig nﬁoas of paint, for Ainish coats, outalde.

In addition to its use in paint manufacturing, lead was historically added to varnishes as a drying
agent. —<“The Influence of lead Ions on the Drying of Oils” by Charles Tumosa and Marion
Mecklenburg (published by the Smithsonian Center for Materials Research and Education))
addresses both lead pigments in paint and the use of “lead compounds...(to)...alter the drying
behavior and physical properties of oil paints and varnishes-.” (See Exhibit 98%). The article
indicates that by the late nineteenth to early twentieth century, manufacturers found that a
combination of cobalt, manganese, and lead compounds was efficient to cause drying and
polymerization in oils. h'he 1923 PPG publication “Glass, Paints, Varnishes and Brushes, Their
History, Manufacture and Use (copyright 1923 Pittsburgh Plate Glass Company)” [states that “An
extensive variety of varnishes can be made by changing the operations, the gums, the oils, and the
driers used ... When the gums, oil, and metallic drying salts have been properly combined...” (See
Exhibit 8210.A.. “Paint Section, The Manufacture of Varnish,” at 23).. Based on this information
it is likely that PPG also added lead to varnishes as a drying agent. as it was commonest practice
within the industry at the time. [
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(In addition, an article titled “Power Plant in the Patton Paint Co.. Newark, N.J.” in the October 15,
1903 issue of[The Engineer (See Exhibits 1189.A. and 1189.B.) sates that there were two motors
used to drive lead chasers at the facility, “pieces of apparatus in which white lead, the foundation
for all of a certain class of paints, is worked and freed of its contained moisture.-” -Motors at the
plant were “housed to protect them from the powdered white lead and dust which is very apt to be
floating in the air ... A 7-horsepower motor ... drives an air compressor ... used to blow dust out
of motor armatures, etc ...” h—Iistorical Patton/PPG plant housekeeping activities (such as floor
cleaning and sweeping) Mww‘eleased the powdered white lead pigment to surface
soil/fill material, specifically since most buildings were constructed with drains and wall slots with
hinged flappers at floor level to allow discharge of sweepings/floor washings to outside the
building. -The photo immediately below (Seee Exhibit 212+.C picture. embedded below) shows
a floor flapper at Building 7 at the Site (See Exhibit 418.BAB X at Figure 2-1{map-efsite] for map
of the Site). 4Elevated concentrations of lead have been detected in soil immediately outside

Building 7-near-the-fappers. ]

Below is a photograph of the Patton facility from the book |"Glass. Paints. Varnishes and Brushes,
Their History, Manufacture and Use (copyright 1923 Pittsburgh Plate Glass Company)” (See
Exhibit 1082.BA-.. ficure. isembedded below). The photo depicts shews-a-pieture-ofBuilding #9
and Building #6 (looking northeast) on page 24 of its “Paint Section”. Building 7A is also shown
on the right side of the picture; Building 7A would eventually be replaced by the current Building
#7. -Note thatla-the-pieture: barrels and various materials are stored on the ground in front of the
buildings. LThese building border Lot 63. where the focused lead removal is proposed to occur.
Building 7 is on Lot 63. (8Note that Lot 63 is one ®of 15 lots on the Site. (Ssee Exhibit 438.ABA:-..
the RI Rseport. at 1-3 through 1-30{pasesranses————| for more information regarding current
and historical operations es-entot63-and-the-othesfor each lots).

11
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PITTSBURGH PLATE GLASS COMPANY

'j‘i»'»_, -

Newark Varnish Plant
Faint and Varnish Divison. Pitsburgh IPhte Glass Company.

Exhibit 109.B.842: PPG paint manufacturing plant in City of Newark, New Jersey (now the Site)

The facility operations discussed above support the conclusion-suesest that lead and zinc were
released into the soil/fill material as a result of’ k—iﬁ;@s&iblﬁhe&paint plant housekeeping activities,
along with incidental releases of white lead and zinc oxide pigments during material storage,
handling, and Umsfer—HﬂnspeMe&d—aad—a&e—mte—thﬁe&-ﬁH—mﬁeﬂa; The likelihood that

SM operations areis a source of lead contamination in Site soil alsoThis bypothesicis mrmasheni g

supported by a positive correlation between lead and zinc in the soil/fill material samples collected
during the RI, with a linear regression coefficient of R? of 0.72. The highest_reported levels of
lead in the RI borings are sepested-on Lot 63_-and correlated with the highest levels of zinc (refer
to the cluster of green points on the right side of the graphic. see Exhibit 1342 figure. embedded
below3). strongly suggesting that historical facility operations are a primary source of lead and
zinc— at this location.

12
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Lead and Zinc Correlationin Soils from Riverside: Top and Bottom
Sampling Intervals
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1. AllLead and Zinc data were detected.

2. Field Duplicate and Parent Sample concentrations were averaged.

3. Plotincludesall soils fromthe top and bottom samplnr%mter\fals inthe boring.
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Log (Lead Concentrations) (mg/kg)

ExhibitFignreExhibit 13242: Lead and Zinc Correlation in Soil/Fill Material from Riverside (all
samples)

There also is evidence that Patton disposed of paint waste and other materials directly into the
Passaic River adjacent to the Site. As noted in the RT Report on page 1-5_[Id. )£, the U.S. Army
Corps of Engineers (“USACE”) alleged on February 1, 1915 that Patton of Newark dumped ashes,
tin cans, waste paint material, and “refuse of various sorts™ into the Passaic River, “for a length of
175 feet along the water front and had filled out for a considerable distance beyond the State
riparian lines without any protection in the form of a bulkhead or retaining wall to prevent the
escape of the material into the channel of the river.” [rhe RIelso noteckhat Thethe Annual Reports,
War Department, Fiscal Year Ended June 30, 1916, Report of the Chief of Engineers of the U.S.
Army (Government Printing Office, Washington, DC, 1916) indicates that “the Patton defendants™
pleaded guilty to the charge on October 11. 1915 and were sentenced to pay a fine of $250 (Case

PPG argues that the Site data_do not support Region 2’s CSM. However. not only does thex 1 Formatted: Font: (Default) Times New Roman, 12 pt,
documentary evidence discussed above support the CSM. but when combined with the Site dataz \_ [ No underline, Font color: Auto

adata. & compelling pictures emerges that PPG’s historic Site operations are a significant source Y Formatted: Justified \
of soil and groundwater contamination at the Site. Conversely. PPG has virtually no documentary g )

\\'1 Formatted: No underline ‘
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evidence with regard to its operations at the Site to support its position. In particular, in PPG’s
responses to the Region’s information requests regarding PPG’s historic_site operations. PPG
claimed to not have specific information. For example. in PPG’s 1996 response it stated that "[it]

ha[d] no basis available on which to estimate quantities of hazardous substances generated by [the]
facility” (See Exhibit —14 at 7) and in its 2010 response PPG stated that “[it had] no information _—

Formatted: No underline, Highlight

specifying which raw materials were used at the Site. where it was used. the time frame(s) it was

1 Formatted: No underline

used and the quantity of each raw material used” (Exhibit —153 —at 7). Further. in its 2010

\ Formatted: No underline

response PPG stated that it did not have “any specific information” with regard to: ...[t]he
quantities of anv residues or by-products generated as

a result the manufacturing processes or any T\ Formatted: No underline, Highlight

changes in the chemical constituents of each over time” [Id. at 11]. nor “how residues. by products. Formatted: No underline

and off-spec products were disposed of at the Site” [Id. at 12]: nor what process were used to treat

P— — - Formatted: Font: (Default) Times New Roman, 12 pt,
[its] waste at the Site” [Jd.]. nor any specifics about when. where. what type of hazardous waste

No underline, Font color: Auto

and what quantities were taken off site for disposal (See Exhibits 143 at 4 and Exhibit +15— {26148

t Formatted: No underline

Formatted: Font: (Default) Times New Roman, 12 pt,
\ No underline, Font color: Auto

1 Formatted: No underline

1 Formatted: No underline, Highlight

l Formatted: No underline

| Formatted: Highlight

This lack of information regarding its operations/disposal is noteworthy because when Patton/PPG

began operations in the early 1900s3 it was “‘the largest paint factory in the world” with “[t]he

output being over 6.000 gallons [of paint] per (Exhibit 8—)- dewilleMNewws: | Formatted: Highlight

2 doazlla A I > | o 1 2 1002 N1 T =27 1002 ] s laz:ad 200 aaala h

e e T Db o o L e

dEschibit +5— Pittebuseh Pressh “to supply the eastern trade with trade with the ‘Sun Proof® paint __—| Commented [SJ101]: I only have ‘Patton paint The
line” (See Exhibits 2181.A. and 2181.B.). which paint line. as discussed in—Seetion—HA— Pittsburgh Press, August 27, 1902° Do we have more to

. e - : . . e - . cite?
abewxepreviously. was known for its high content of lead. and PPG operated at the Site in this regard L

for nearly 70 vears. Yet it has been EPA that has had to gather nearly all historical information
about the PPG’s historic operations at the Site. Relying on its lack of documentary evidence. PPG
downplays the likely correlation of -its large scale. long term operations at the Site to -the elevated
levels of lead in the soil and groundwater and instead focuses on historic fill as a source of
contamination. In contrast, the Region’s abundance of evidence described above concerning the
magnitude, scale. longevity. and inherently dirty operations of the PPG facility. with no clearly
identified documented off-site disposal. together with the data analysis discussed below. establish
that PPG is the predominant source of the Site-wide lead contamination. Yet. even without the
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Region’s documentary evidence. the Region’s Site data analysis. discussed in detail. below,
compellingly demonstrates that the Region’s CSM is consistent with the data presented in the RI

Report.

B. B-Reoion 2—ERA’s CSMeenceptualsitemodel is Ssupported by [Gadines-inthe

Site Ddata
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Once released into the environment, the lead carbonate and other lead-based compounds would be
available to eenld-mix with the surface soil/fill material and infiltrate into the subsurface and
shallow groundwater during precipitation events, potentially causing “top-down™ contamination

wherever seress—the—Stte—where—these compounds were freleased or otherwise present in the
environment. preduet—rrere—tered—handled—amitretred—and—drposed Thlis pathway is
consistent with the soil-to-groundwater pathway disenssed—in the RI Report‘s discussion of
potential migration pathways (See Exhibit 438.AAX at pg. 5-1)-under—petenttal—migration
pathways, which states that “Impacts from soils or potential site source areas would be expected
to enter the unsaturated zone (shallow fill unit) and based on the nature of the release may reach
groundwater which has an average depth of 5.1 feet bgs (fbelow eround surface)d across the Site.”
The RI Report also states ea-paseS-i-that +“It should be noted that in complex mixtures such as
groundwater, the effective solubility of individual compounds will differ significantly from the
pure compound solubility.” [7d.] —h)ependmo on pH and ligand concentrations, lead-containing
solids such as lead carbonate (cerussite, PbCOs3), hydrocerussite [Pb3(OH)2(CO3)2]. and anglesite
(PbSO4) may control the aqueous concentrations of lead in groundwater; the ultimate fate and
transport of dissolved-phase lead will be dependent on the geochemistry of the aquifer over time.
Dissolved lead could also adsorb to the surfaces of other solids in the soil/fill material and
underlying aquifer, resulting in a source of lead from adsorption/desorption reactions.

As presented in RI Report Figure 4-16, lead concentrations greater than 800 mg/kg are reported

e Site-in surface and subsurface soil/fill material_across the Site, vuth a cluster of
compamtnely elevated lead concentrations primarily detected in samples collected around the
perimeter of Building #7_(Ssee Exhibit 448.BAB - at figure 4-16—FferSsampline-MmaplX).
Elevated total lead concentrations in the shallow fill groundwater were also detected in samples
from monitoring wells on Lots 63 and 64, and primarily within the vicinity of Building #7 (See
Exhibit 448-AB. at Figure 4-40-and-Hchbit18-B-). -The soil/fill material with elevated lead
concentrations (greater than 800 mg/kg) acts as a source material to the shallow groundwater in
this area. lAssummo 800 mg/kg for lead in the soils, and a log Kd valueZ for lead ranging from 3.7
to 5, p0551ble aqueous lead concentlatlons are in the range ﬁom H-&lué% to 150815 saug/ L ead

high as GHU(,J UsRo L. Tlns LlclllOIlsTlﬂtcs that lc;u contamination in 5011 fill. which was im])ncted

by past operations. likely migrated to the groundwater considering lead concentrations in the
soil/fill was found to be much higher than 800 mg/kg. -

7 Kd value is a partitioning coefficient. alse-known-as-the sorption-distribution-coefficient which is the ratio of
sorbed metal concentration (expressed in mg metal per kg sorbing matenial) to the dissolved metal concentration
(expressed in mg metal per L of solution) at equilibrium
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Region 2’s USERA s conceptualsite—medel LCSM is based on available Site data and the RI,
which suggests a “top down™ source of contamination due to historical operations by PPG as well
as current commercial and industrial Ssite activities, lincluding operations conducted on Lot 70.
The fact that historic fill may also be a source of lead does not -{chnnze the fact that both Site data

and historical Ssite operations point to past facility operations as a being a major source of lead in
shallow eroundwater and soil at the Site. —lElevated lead in the soil/fill material due to past
operations fbeth-saturated-and-unsatarated)-is the source of lead contamination to the shallow

groundwater, and that the lead (dissolved-phase and solid phase) is transported in the groundwater.

PPG argues that the RI Report Se c
“identified historic fill, which is present in surface and subsurfacc soils across the Slte as the
dominant source of lead in groundwater.-” (Dispute. p. 7). but the RI Report does not support this
8
statement.*

_The phrase “dominant source of lead in groundwater™ does not appear <wassotteeated-in the RI
Report._and the term +hewever—the-term-"‘source of lead” only appears once. in dees-appear-onee
in—the-RI Repost-on—pased—Ll6-wheadiseussine—a discussion of lead concentrations in soil/fill
material on Lot 1 (not groundwater) (See Exhibit 184 AB. at figure 4-16)3. —The RI Report states
text—that “I[t]he source of lead is likely historic fill because lead was not documented to be used
in Building #1 or Lot 1.” [Jd.] The lead concentration in borings B-5 and B-96 (borings located
next to Building #1 and not adjacent to another buildings) ranged from 13.5 mg/kg to 254 mg/kg
(at depths of 0.5-6.5 feet bgs), which are below the preliminary remedial goal (“PRG”) of 800
mg/kg. -The cited sentence does not mention the paint manufacturing activities on the south side
of the Site or Building #7, where s=th-elevated lead concentrations up to 6,210 mg/kg were
detected in RI boring B-30, 8, 690 mg/kg in RI boring B-75, and 10.800 mg/kg in hlstoncal boring
HF-2. #Note that HF-2 was collected from below the water table in the saturated zone (11-12.5 feet
bgs) and is 40-800 times higher than the lead concentrations observed on Lot 1 -This shows that
the analysis of lead contamination in Lot 1 cannot be applied site-wide. Consequently, the cited
discussion from the RI Report-sentenee cannot be extrapolated to the entire Site based on the
known Ssite history. and the RT Report does not state or support the statement that historic fill is
the dominant source of lead contamination in groundwater.— In short,

§ PPG similarly states on page 8 of the Dispute that “USEPA’s FSR incorrectly treats lead in shallow groundwater as
attributable to Site operations. when in fact it 1s a background level and attributable to historic fill.”

17
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shallow—sroundwaterat-the-Site—To support its position #sPRG s-areusment-that

111%011; fill is a domnmm source of lead in shallow groundwater. PPG argues that “[a]As
documented in the [RT Report «1'-’:1—1'-’: prepared by Woodard & Curran and approved by the Region
LSERA historic fill is present in surface and subsurface soils throughout the Site [RIR ES-2; 3-
3.] As USERA-Region 2 is aware, historic fill in New Jersey commonly contains elevated levels

of metals, including lead.” (Dispute. p. 7).

While USthe RegionEPA agrees seknewledses—that historic fill may contain elevated metals
concentrations, PPG has taken the cited sentesee—sts—taken—discussion from the RI Report out of
context and omits fatls-te-and-deesnotaekneowledge-that the R Report also recognized that once
the-historic fill is deposited-piaeed it may be further smpaetedand-contaminated by stte-operations

at the Site. -The entire paragraph from the RI Report’s Executive Summary (See Exhibit 438.A. at

page pg. ES-2) states:

-that=Based upon historical maps, previous investigations, and data obtained during the
RI, fill material is present in surface soils throughout the Site and in subsurface soils where
historical filling was conducted to reclaim land from the Passaic River. This material is
considered “historic fill” as it complies with the NJDEP definition of historic fill. Historic
fill in some areas appears to have been impacted due to historical and/or current
operations and chemical/waste handling at the Site. The source of soil contaminants
depends on area and contaminants and are likely due to historic fill, past/current operations

(spills/releases), and illegal disposal. = (emphasis added).

-Contrary to PPG’s argument. the RI Report supports the Region’sERAZs determination. as
incorporated into the CSM. that contamination at the Site resulted from past and current Site

operations (including operations conducted on Lot 70) as well as historic fill and illegal disposal.

d

bz cate o £+l (<3S . Liadseara ' o d ta I
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F—<PPG stated that “NJDEP
has prev 1011x1\ Pllbll\hEd data sho\\ ing lead concentration le\ els in historic fill as ranging from an
average of 574 ppm to a maximum of 10.700 ppm.”’ eitesin reference to NJDEP’s Historic Fill
and Diffuse Anthropogenic Pollutants Technical Guidance - However, this guidance sashas been
superseded

/suidance/smra/historic fill guidance pdf
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e :x.}‘l_‘,‘;' sheserehesenarther o Lead concentlatlons—
hewever—are not “diffuse” across the Site.- aﬁd—&h&&—l’—he—ﬂ' 1e spatlal distribution of detected
lead concentrations (including the cluster of comparatively elevated lead concentrations around
the perimeter of Building #7 that is correlated with elevated levels of zinc) suggest an additional
source of lead to the soil/fill material that is associated with historical and current Ssite operations

and not historic fill.

[The Technical Guidance cited by PPG The—eited-document-has been superseded by NJDEP’s
“Historic Fill Material Technical Guidance™ (April 29, 2013, Version 2 0) F See Exhibit 1—~61 In
accordance with the Historic Fill Material Technical Guidance :
deeumentis—"T[t|he investigator may elthel remediate lustouc fill matenal under the assumptlon
that it is contaminated or they may establish, via sampling, that the historic fill material is not
contaminated above NJDEP’s residential soil remediation standards, N.J.LA.C. 7:26D-4.” The
guidance runhcl states tlnt— “when contammated hlSIOl‘lC fill material is encountered at a site

- - - standardst-that is required to conduct
remediatiou pursuant to N.J AC. 7:26C the person 1cspon51blc for conducting remediation must
remediate historic fill material consistent with the Technical Requirements and this guidance.”-1
TCensequeathy—this updnm guidance by-MNIDER-does not provide a range of lead concentrations

for his fill material. Moreover.

“t evidence suggests that historic fill has been impacted by on-
site operations. as 1s the case at the Site. the NJDEP guidance does not suggest that EPA should

refrain from evaluating remedial alternatives that will address the risk associated with the

contamination:

C. An Evaluation of Active Groundwater Alternatives that Address Lead in

Groundwater was Appropriate for the FS

unloade/fraaNIDER Hactoric Eill MNMotac:ia]l Tacha. ql;}AF
e =

!1 1t should be noted that the NJDEP “Historic Fill Material Technical Guidance™ references a residential direct
contact soil remediation standard of 400 mg/ke while the PRG for the Site is based on the non-residential direct
contact soil remediation standard of 800 mo/kg
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Presumably in an effort to semevediscount the need for active groundwater alternatives that treat

lead in groundwater from the FS choﬁl PPG notes that

Seetton TV —Pase-S—Parasraph1—Senteneet—Addsitenally—"NIJDEP permits parties to assume
that groundwater associated with historic fill material is contaminated above groundwater
remediation standards (5 micrograms per liter [pg/L] for lead) and implement a groundwater
classification exception area [CEA] rather than active remediation #”- (See Exhibit 162IDER
Histerie- Eill Matesial Technical Guidanee at 8, 10-(Apst 2920133 = Regardless of whether PPG

believes that a CEA is an appropriate alternative for contaminated sroundwater at the Site. the FS

Report must evaluate remedial alternatives to provide a basis, along with other information in the

administrative record file. upon which EPA can propose a remedy in a proposed plan. and it is

therefore entirely appropriate for the FS Report to evaluate active groundwater remediation to

achieve the remedial action objectives (“RAOs™) for groundwater.

One of the RAOs in BSRegion 2ERA’s Proposed Plan for groundwater at the Site is to minimize
bieetive{RAO

W
i

contaminants of concern (“COC™) concentrations and achieve-theremed: -
sfrestoreine the groundwater quality {t Class A standasds, Due to the aquifer classification by
NJIDEP. the groundwater must be restored to Class ITA standards as required by the NCP. As
discussed above demeonstrated-previously-and supported by the facts in the RI report, lead in
groundwater is a contaminant of concern due to industrial perations that have
occurred at the Site. eperatess—and Class ITA standards swhieh—s—based—enfor total lead
concentrations_must be met. Under CERECLA,_and the NCP. the remedial alternatives are
required to meet the two threshold criteria of overall protection of human health and the
environment and comphance with apphcable or relevant and appropriate requirements

LARARs_l

Resion2-CERC LA guidance provides v&&téﬁ—that mxmunoual controls (“ICs™) « shall not substltute

for active response measures ... as the sole remedy unless such active measures are determined
not to be practicable, based on the balancing of trade-offs among alternatives that is conducted
during the selection of remedy” [(refer to USEPA “Institutional Controls: A Guide to Planning,
Implementing, Maintaining, and Enforcing Institutional Controls at Contaminated Sites™s
(December 2012)]. Under the circumstances of the Site. the RCOIOD s duegnons to PPG to screen
out mound\\ ater 11temat1\ es :

that rely solely on ICs
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to address the contaminants of concern in

omund\mtm was an applopuate exe1c1se of EPA’s d1sc1et1on and consistent \uth EPA s
01udance.. : : AR or — -

DB. Groundwater Alternative 5 was not an Viable appropsiate-Reemedial Aelternative
for the Site and it was not Aarbitrary and Ceapricious for this Aelternative to bete
Sscreened-it Oeut-

PPG assertsSeetionT—Page-S—LParasraph2—Sentence3+—On-this-basis—US that tThe Region’s
July 10 Re’\—h—teﬂ‘:—le\lslou\ to the FS Report “reject appropriate alternatives (i.e., Groundwater
Alternative 5 presented in the June 30, 2020 draft of the FSR) and retain inappropriate groundwater
alternatives by evaluating how they address lead in Site groundwater.” (Dispute. p. 8). Contrary to

PPG’s assertion. however. Groundwater Alternative 5 would not achieve RAOs at the Site and

would likely divert groundwater flow and cause contaminants to be discharged from the Site into

the Passaic River.

Groundwater Alternative 5, as proposed by PPG W eadasd-&Cusran in the June 30, 2020 draft FS
Report, focused solely on organic contaminants associated with the underground storage tanks on
Lot 64 and did not actively address lead in groundwater. -Based on Region 2’s comments, in the
July 17. 2020 draft FS Report submitted by PPG. Groundwater Alternative 5 had been wasrevised
by PPG in-theJuly17 2020 draft ES Repeost-to address both organic contaminants on Lots 58 and
64 and lead-contaminated groundwater proximal to Building #7. In the July 17. 2020 draft FS
Report Figure 5-10 (See Exhibit 173, figure. embedded below), as designed and proposed by PPG,
the yelew—yellow shaded area targets shallow lead contaminated groundwater in the vicinity of
Building #7.
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Exhibit 173: Groundwater Alternative 5 proposed by PPG in July 17, 2020 draft FS

While the revised Groundwater Alternative 5 was intended to address both organic contamination
and lead in shallow groundwater, the Region determined that this alternative would swasudeed-te
be-not be implementable and would not -neteffeetsvable-te-meet the goals of the proposed remedye
because:

e The proposed alternative focused on in-situ remediation of groundwater contamination on
Lots 63/64 and Lot 58. The remaining groundwater contamination across the Site would
not have-beer actively remediated and instead would be subject to Sthe-restetettons-ofsite-
wide institutional controls (such as a groundwater classification exception area or well
restriction area). Consequently, this proposed alternative would not achieve the
groundwater remedialrettonobreettvefRA O3} to minimize COC concentrations and restore
groundwater quality (consistent with a Class ITA aqulfeqi and it would not be able to meet
the eeinpl-rem—m-ﬂa—chemlcal-spemﬁc ARARs_identified for groundwater. which are
maximum contaminant limits (“MCLs™). and NJDEP New Jersey Groundwater Quality
Standards for total lead in both the northern and southern portions of the site—sinee-sne

e The subsurface barrier wall proposed in Groundwater Alternative 5 would requires
hydraulic control of contaminated groundwater and hydrostatic relief behind such a
containment structure to prevent groundwater head from building up behind the structure
and driving groundwater and associated contaminants below and around the structure. As
stated by¥PRG N oodard-&—Cusran—in PPG’s theJulyJune +730. 2020 draft FS Report
(Section 5.3.5) when discussing Groundwater Alternative 5 and the barrier wall: “Based
on the permeable nature of the fill, the preferred groundwater flow pathway would be a
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more southern path from current condition as the wall blocks east flow.” This southern
movement would eventually continue to move east when it reached the end of the barrier;
as stated in the RI Report Section 3.4, the Passaic River is a regional discharge point for
groundwater in the Newark, New—Jessey area. Consequently, the barrier wall (without
hydraulic controls) was unlikely to successfully prevent or effectively |minimize|
interactions between the groundwater and the river or the ultimate discharge of
contaminated groundwater to the river.

It should be noted that Groundwater Alternative 4 (which is the Region’s Rpreferred aAlternative
for groundwater) relies on periodic, focused in-situ remediation injections_in_conjunction with
pump and treat. -In-situ remediation technology wais proposed in both Groundwater Alternative 4
and Groundwater Alternative 5 to address lead contamination in shallow groundwater.
Groundwater Alternative 4, however, has more flexibility to implement the injections across the
Site, where needed, beyond the focused area that would be addressed under prepesed—b¥
PRG W eedard—&—Curean—ta—Groundwater Alternative 5—te—address—the RAO—of restoring—the
srovdveaterualttrtoaClass i agutters. With respect to the barrier wall, if the barrier wall

was designed to include some form of engineering controls (such as pumping) to provide
hydrostatic relief, then the containment technology a&-eu-ld—lgotennally would have been a viable
option achieve the RAO of ]"-PLp_]revent or minimize eﬁf-&*e—&&aepeﬂ—e-f—&ei-l—ﬁ-l-l
eentaininedischarge of groundwater containing COCs-CORCs to surface water to minimize the
potential for interaction between the Site and the Passaic River.” [However. with the appropriate
hydraulic controls for the barrier wall. the proposed Groundwater Alternative 5 would still not
have met the RAO to restore groundwater quality (consistent with its status as a Class ITA aquifer).
and it would not be able to achieve eempliant-with-chemical-specific ARARSs. since no active
remedy would be applied to address groundwater contamination across the Site.
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PPG ss-incorrectly asserts svhen-st-areues-that there 1s no spatial correlation between lead levels in
soil and elevated lead levels in groundwater. (Dispute. p. 8) —AA point-by-point spatial correlation
between soil/fill material sample results and groundwater results cannot be undertaken eensidered
at this Site because of the various groundwater gradients across the Site and lack of co-located
samples. Co-located soil/fill material samples and shallow groundwater samples were mainly
collected from the temporary well points; however, #—was—asreed betweenUSit was agreed
between Region 2ERA and PPG that these samples were unvalidated screening samples that would
be used only to design the monitoring well network. Consequently, no single soil sample can be
compared to evaluate the presence or absence of lead exceedances in a co-located groundwater
sample. Instead, the cluster of soil exceedances around the perimeter of Building #7 represents
the result of lead contamination related to historical PPG activities in that portion of the Site, and
the consistent exceedances of total lead in groundwater samples collected from around Building
#7 are consistent with the presence of a Site-related source of lead in soils (See Exhibit 184. figure.
embedded -below). Other clusters of soil exceedances are observed across the Site, particularly
on Lot 70.
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Exhibit 184: Fiy zgure 43 ﬁ'om FS Report Appendix A showing delmeated areas of lead in soil/fill
material that exceed the PRG of 800 mg/kg and the footprint of lead removal around Building
#7, which is part of EPA’s Preferred Alternative for soil/fill material

In the Region’s attempts to clarify for PPG the changes needed to the June 8 draft FS Report. the

Region sent ab¥ letter. dated July 14. 2020 (Exhibit 19). with reasoning for including lead in
groundwater as a site related contammants and reasoning f01 screemng out ggomldw ater altematn

lack of spatial correlation are based on the analysxs in its July 21 letter= but th<hertd-sbebeneted
that-there are several mans-technical errors in #ve-PPGs July 21 letter that render their point-by-
point comparison inconclusive. The two major technical errors (as discussed below) are (1)
inferring a causal relationship between downgradient soil/fill material and upgradient groundwater
samples, and (2) mischaracterizing the actual soil/fill material samples and groundwater sample
depths. —These errors confound any attempt to draw conclusions from the data presentation
submitted by PPG.

As stated in the RI Report (Section 3.4.1 on page 3-5), the groundwater movement is generally
towards the east (towards the Passaic River) with “several local flow patterns that appear during
both low and high tide including saddles, mounds, and a local flow direction to the northeast in
the vicinity of Lot 58.” In PPG’s July 21 letter (See Exhibit 2045), an attempt was made to compare
soil/fill material and groundwater samples to demonstrate that elevated lead in soil/fill material
could be found near relatively low-level concentrations of total lead in groundwater samples_(See
Exhibit 2116 table. embedded below). PPG Weedard-& Cusran arbitrarily assigned soil borings
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to monitoring wells based on geographical distance without considering the local hydrology. This
evaluation is flawed because it includes side-gradient and downgradient soil borings -that would
not impact lead concentrations detected in side-gradient and upgradient monitoring wells.iathe
eempasisen- The table below lists the monitoring wells and the “nearest soil boring™ assigned by

PPG in the July 21 letter.
maps presented in RI Figures 2-5 through 2-10.

Shallow groundwater gradients are based on the piezometer surface

Exhibit 21165: Comments on PPG Table 1 of PPGH¥eedard-deCrszran July 21 Letter

July 21 | Monitoring | “Nearest Soil | Comments on Shallow Groundwater Gradients and Soil

Table Well Locations™ Boring Locations

Reference | Identified | Selected by

by PPG PPG

PPG Table | E1 B-59 and B- | Gradient is south-to-southeast depending on tides. B-77

1 77 is side-gradient to E-1 during high tide and low tide. B-
59 is upgradient (refer to discussion below on B-59).

PPG Table | E6and E7 | B4 Gradient is north-to-east depending on tides. B-4 is

1 downgradient from E-6 during high tide and low tide.
B-4 is spatially co-located with E-7.

PPG Table | MW-114 | B-12 and B- | Gradient is north-to-east depending on tides. B-13 is

1 13 downgradient from MW-114 during high tide and low
tide. B-12 is upgradient.

PPG Table | MW-123 | B-56, B-57. | Gradient is southeast-to-south depending on tides. B-57

1 and B-82 and B-82 are side-gradient and B-56 is downgradient
during high tide and low tide.

PPG Table | MW-103 | B-51, B-52. | Gradient is southeast. B-51 and B-53 are side-gradient

1 and B-53 during high tide and low tide. B-52 is upgradient.

PPG Table | MW-105 [ B-38 Gradient is north. B-38 is spatially co-located with MW-
1 105: however, lead in the saturated zone is not
characterized.

PPG Table | MW-106 |B-35, B-36, | MW-106 is located on a groundwater mound.

1 B-37. and B- | Groundwater gradient is radial.
91
PPG Table | MW-120 | B-61, B-62, | Gradient is either north, east, or west depending on tide.
1 and B-101* | B-61 and B-62 may be upgradient under certain tidal
conditions.

* PPG assigned boring B-101 as the “nearest boring” to MW-120 in PPG Table 1 in the July 21
letter. Theyshifted+tThe boring assignment was shifted from MW-120 to MW-122 in PPG Table
3.

As another example, PPG_attempted to draw a point-by-point comparison between the low-level
total lead concentrations detected in well E-1 with two nearby soil borings (B-77 and B-59). PPG
argues Theirargument—was—that low-level total lead concentrations in well E-1 were not
commensurate with the nearby elevated lead concentrations in the nearby soil/fill material, in an
attempt to disprove a relationship between lead contamination in soils and groundwater. Boring
B-59 is upgradient of well E-1: however, PPG’s data evaluation ~Weedard—&—Curran—have
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svaluated-the-datain-esror(refer to Figure A in the July 21 letter) contains errors, as described in
the bullet items below, leading to se-that-theirits-asserted-findinssare-flawed findings:

(1) PPG Thes—uses a temporary well point sample (TWP-B-59), which is an unvalidated-
screening point.

(2) PPGTFhes plots the groundwater samples at a depth of approximately 6-7 feet bgs, which
according to the Woodard & Curran field notes, is actually the depth to water from the top
of the well casing. Groundwater samples were collected at Fthe pumﬂ intake. which was

e A e L Heated-at approximately 10 feet below top of casing (refer
to RI Appendlx G)

(3) ThesPPG plots a soil sample [B-59(FILL)100317] representing the above-—ground debris
pile (3 feet above ground) Iincorrectly at depth in the subsurface at 3 feet bgs[

(4) FhreyptetPPG plots both a subsurface sample [B-59(5-7)100317]-= and its field duplicate:
with beth—th-an incorrect depth. Note that this sample was collected at 2-4 feet bgs,
according to Woodard & Curran field notes and database entry. The sample ID of 5-7 feet
bgs is incorrect, according to Woodard & Curran. When correctly plotted, this point is
above the E-1 well screen.

(5) F2e=PPG plots a subsurface sample [B-59(12-13.5)100317] with an incorrect depth. Note
that this sample was collected at 9-10.5 feet bgs according to Woodard & Curran field notes
and database entry. The sample ID of 12-13.5 feet bgs is incorrect, according to Woodard
& Curran.

When these errors are corrected. the detected total lead concentrations in E-1 groundwater samples
collected at 10 feet below the top of well casing (maximum total lead concentration of 1.3 ug/L)
are commensurate with the one spatially comparable soil/fill material sample collected in the
nearby boring B-59, at a depth of 9.0-10.5 feet bgs, with a relatively low-level detected lead
concentration of 34.9 mg/kg. The data therefore do not support PPG’s position-wiew that -low-
level total lead concentrations in well E-1 were unrelated to the elevated lead concentrations in the
nearby soil/fill material.

Note that similar technical errors were found in the remaining figures generated by PPG/ W eodard
&Curean and provided in its thete-July 21 letter.

FB. Iead Ceoncentrations in the Naorthern Pportion of the Site do not Itndicate that
Liead in Geroundwater at the Site is Asattributable to Hhistoric Ffill-

12 Federal Refining Company occupied Lot 70 and was a scrap metal recycler specializing in recovery of precious
metals.
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letterargues that and-eentinued bystating—[The Region|HSERA presents the northern pomon of

the Slte as an area that ‘has not been substannally nnpacted by lead contamination.’ ...{seeExhibit
: 4 While it is accurate that Ssite opexatlons in the northern

pomon ofthe Slt-: d1d not inv olxe lead lead 1s present in all medla— -lemtc -pp. 8-9). PP( 5 then

fOllll(l on the llDl'Th:‘l'll portion. However.

contention that. based on conditions in the northern portion of the Site. lead in shallow groundwater
throughout the Site is attributable to historic fill]

Comparing impacts of lead for the northern and southern portions of the Site. it is generally the

case that the northern portion has not been as substantially impacted as the southern portion.
However,

—as noted in the RI
Peport, R i—beraores—a e Pl RBeport s Facetirreomaere—pase R o —thar—tares
““Historic fill in some areas appears to have been impacted due to historical and/or current
operations and chemical/waste handling at the Site. The source of soil contaminants depends on
area and contaminants and are likely due to historic fill, past/current operations (spills/releases),
and illegal disposal=” (See Exhibit 184 ABA. . -RIRepestat ES-2). Consistent with —TFhis—this
statement, applies in the istmein-the-northern section of the Site. shese-there are some areas have
not been as significantly impacted by lead eentaminatiencontamination.- while others areas on the
northern section of the Site have been impacted by placement of historic fill material and by both
past and current operations, including operations conducted on Lot 70.

For example. Oone area in the northern section of the Site that has not been as substantially
impacted by placement of historic fill containing lead is the northwest corner. As stated in the RI

Report: ea-pase33—

Fill material is documented at the surface throughout the Site with greater fill thicknesses
associated with areas reclaimed from the Passaic River. The majority of the Site (except
the northwest section) was reclaimed from the Passaic River with imported fill, which is
described as a Loamy Sand or Sand Loam. Below the fill material, the next deeper layer
that makes up the geology immediately under the Site is a silt loam, representing the former
Passaic River sediment bed. Consistent with historical maps of shoreline development
(Figure 1-3), this layer was not identified in borings on the northwest side of the Site, where
less shoreline modifications occurred. (Exhibit 10.A.. RI Report at 3-3).2
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[Exhibit 22476: [Figu

J

Figure §
Sita-Wide
Soll Sampling Results
Lead
ARAR = 800 mghyg

re 5 from PPGH¥ osdard-d—Cirran’s July 21 Letter. Red circle added to

emphasize northwest corner of Site and subsurface soils west of the |l &8—7—# shoreline. Clusters
of elevated lead concentrations around Building #7 and on Lot 70 are evident in figure (blue
circles). Note that Exhibit 22476 only displays RI borings whereas Exhibit 184 displays RI

borings and historical borings.

Overall, with the exception of MW-118 (which has been impacted by Building #10 operations;
refer to FS Report Section 3.5.5), the shallow groundwater on the northern side of the Site has not
been as substantially impacted by lead contamination, recognizing that the deep groundwater total
lead concentration is approximately 2.0 ug/L. (—See Exhibit 236718 tabled. embedded below.

29



jsmerald
Text Box
Exemption 5, Deliberative, Attorney-Client

jsmerald
Text Box
Exemption 5, Deliberative, Attorney-Client


Subject to Attorney Client, Work Product, Deliberative Process and/or Joint Prosecution Privileges;
FOIA/OPRA Exempt

belew—reports the maximum total lead concentration per shallow monitoring well (non-detected
total lead concentrations are presented at the laboratory reporting limit of 1 ug/L) on the northern
portion of the Site (excluding MW-118).) -There are four wells on the northern section of the Site
with maximum total lead concentrations greater than the PRG of 5 ug/L. Monitoring wells MW-
117 and MW-120 have elevated total lead concentrations that are three times greater than the PRG
of 5 ug/L.

Groundwater movement near MW-120 (which is in the north section of the Site) is affected
by the groundwater mound or ridge centered on Lot 70, causing gradients to shift at MW-
120 from east to north to west. In either case, soil/fill material from Lot 70 is located
upgradient. (Shallow groundwater gradients are based on the piezometric surface maps
presented in RI Figures 2-5 through 2-10: See Exhibit 10.B.-) According to the RI Report
on page 1-8, the company Federal Refining Company operated on Lot 70 since 1985,
recycling precious metals. “The metal recovery process involved meltdown of scrap metal
and recovery of metal using various acidic and caustic liquids.” As part of actions taken
pursuant to the NJDEP Site Remediation Program, soil/fill materials were excavated in
2012 and an asphalt cap placed over the property in 2014. Post-excavation samples
indicated elevated lead levels (over 800 mg/kg) remain under the asphalt cap, which were
verified during the RI, and may be acting as a source of lead contamination to MW-120.
Groundwater movement near MW-117 (in the north section ot the Site) is also affected by
the groundwater mound or ridge centered on Lot 70
groundwater movement between MW-117 and MW-114 MW 117 is downgradient of
multiple potential soil/fill material sources. The tidal communication with MW-114 is
noted in the RI Report in Section 3.4.3 under the tidal evaluation.

Exhibit 2348%: Maximum Total Lead Concentration in Monitoring Wells on North Side of Site

Monitoring Maximum Total Lead

Well Number Concentration (ug/L)

on the North Reported for Three

Side of the Site | Sampling Events over 11-
month Period

E-4 7.4

E-5 1.4

E-6 3.3

E-7 2.0

E-8 1.0

MW-114 1.0

MW-115 1.0

MW-116 2.0

MW-117 17.7

MW-119 7.9

MW-120 25.3

MW-121 4.2

MW-122 7.0

MW-124 1.0
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In contrast, on the southern portion of the Site, a cluster of elevated total lead concentrations (in
particular at MW-107, MW-108, and MW-110)_were detected—are—obsesved in the vicinity of
Building #7. where soils contain lead from Site operations kaewn-lead-econtaminated—soilshave
been-detected—and groundwater continuously moves to the east- southcast during high tide and low
tide_(See Exhibit 2419, table embedded below). K—is—acknowledsed—thatsSome areas of the
southern portion of the Site have shallow groundwater concentrations similar to the northern
section, which is to be expected: since not all areas of the Site were impacted similarly by
past/current operations and lead-contaminated soils (at levels greater than 800 mg/kg) were not
reported across the Site. -tHo“ rever, based on the available soil and groundwater data, Resien2-4s
assoeiatins-the total-lead contamination in the shallow groundwater is associated with $e-the lead-
contaminated soils, which is a Ssite-related contaminant.‘

Exhibit 24-298: Maximum Total Lead Concentration in Monitoring Wells on South Side of Site

Monitoring Maximum Total Lead

Well Number Concentration (ug/L)

on the South Reported for Three

Side of the Site | Sampling Events over 11-
month Period

E-1 1.3

E-2 3.7

E-3 2.1

MW-101 1.0

MW-102 12.8

MW-103 18.7

MW-104 10.4

MW-105 452 *

MW-106 26.5 (near Building #7)

MW-107 54.2 (near Building #7)

MW-108 109 (near Building #7)

MW-109 20.85 * (near Building #7)

MW-110 39.9 (near Building #7)

MW-111 14.6 (near Building #7)

MW-112 8.2

MW-123 1.2

* Average of field sample and duplicate

Site groundwater data (all events) are plotted below in two Pareto Charts_(See Exhibits 25 and
2620-and 21 figures. embedded below), which show the frequency and magnitude of lead
detections in groundwater in descending magnitude (left to right), as well as their cumulative
impact (orange line) plotted against the secondary (right) axis ranging from 0 percent when the
first sample is examined and extending to 100 percent when the last sample is examined. For
monitoring wells located on the north side of the Site, about half of the cumulative total lead
detected in three rounds of sampling was in samples from MW-120 and MW-117_(refer to
discussion above on MW-120 and MW-117), with only 25 percent of all samples exceeding 5 ug/L
of total lead, and the remaining 75 percent of samples below the total lead PRG of 5 ug/L (also see
table below). In contrast, in the southern portion of the Site where historic evidence supports that
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flead-based paint manufacturing was— konducted, about half of the cumulative total lead detected
in three rounds of sampling was in MW-105, MW-107, MW-108, and MW-110, with 56 percent
of all samples exceeding the PRG for total lead (also see table belo“{)d Again. these charts
demonstrate the significant differencesd between the northern and southern portions of the Site.
such that developing broad conclusion using either the northern or southern portions is not
appropriate. Elevated groundwater lead concentrations are correlated to areas where lead was
likely released as a result of current or past operations. —Please-note-that MW 107 NIV 108 and

North
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Exhibit 25289: Pareto (frequency) Chart for Total Lead Concentrations in Monitoring Wells on
the North Side of Site

13 MW-107. MW-108_and MW-110 are located around the perimeter of Building #7
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Exhibit 262110: Pareto (frequency) ad Concentrations in Monitoring We

the North Side of Site

hart for Total

An alternatesse way of presenting the same data is to report the percentage of groundwater samples
that exceed a specific concentration. As shown in the table below_(See Exhibit 272 table.
embedded below), a groundwater sample on the south side of the Site was approximately two times
more likely to exceed the PRG (5 ug/L) for total lead than a groundwater sample from the north,
and a sample from the sSouth is cight times more likely to exceed 20 ug/L than a sample from the
North.

Exhibit 27241: Percent of Groundwater Samples Exceeding a Specific Concentration
Percent of Groundwater Samples
Exceeding a Specific Concentration
>5 >10 >15 >20
ug/L  ug/L ug/L ug/L
Northern Portion of the Site 25%  10% 5% 2.5%
Southern Portion of the Site 56%  40% 25% 21%

Total Lead in Groundwater

Instead of examining the data collectively. PPG attempted another spatial analysis based on a
point-by-point comparison. As noted above (See Exhibit 2116. table embedded above). the point-
by-point comparison presented in +:e-PPG’s July 21 letter is not supported is because it includes
side-gradient and downgradient soil borings in the comparison. The table below (See Eexhibit
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2822 table embedded below) lists the monitoring wells and the “nearest soil boring™ assigned by
PPG ussasin the July 21 letter. Shallow groundwater gradients are based on the piezometer surface
maps presented in RI Figures 2-5 through 2-|10‘ (See Exhibit 10.B.)|

Exhibit 282342: Comments on PPG Table 2 of PPG July 21 Letter
July 21 Monitoring | “Nearest Soil | Comments on Shallow Groundwater Gradients and Soil
Table Well Locations™ Boring Locations
Reference | Identified | Selected by
by PPG PPG

PPG Table | E-4 B-22, B-27. | Gradient is northeast. B-27 and B-95 are side-gradient
2 and B-95 and B-22 is downgradient during high tide and low tide
PPG Table | MW-117 [ B-10, B-11, | Gradient is either north, east, or west depending on tide.
2 and B-105 B-10 is side-gradient or downgradient; B-105 is

upgradient only under certain tidal conditions. (Note that
no samples were collected from boring B-11.)
PPG Table | MW-120 [ B-61 and B- | Gradient is either north, east, or west depending on tide.

2 62 B-61 and B-62 may be upgradient under certain tidal
conditions.

PPG Table | MW-122 B-102 Gradient is either northwest, west, or southwest

2 depending on tides. B-102 is downgradient during high

tide and low tide.

In sum. bBased on the Region’s analyses above. elevated groundwater lead concentrations are
correlated to areas where lead was likely released as a result of current or past operations. The
data do not support PPG’s contention that. based on conditions in the northern portion of the Site.
lead in shallow groundwater throughout the Site is attributable to historic fill.

GE. There—are—linsufficient Ddata te—Ssupport PPG’s Ceontention that there is
Ssignificant Vxariability in Geroundwater Licad Ceoncentrations and Conclusions
Made From This Information Should Not be Included in the CSM—Jindi«
1 d_Ce s

n—Scoil—Ag not—the—Scele—Efgetor—i Ddetesminine

e : entrations- (Dispute. p. 9)

The RI field program for groundwater (excluding the temporary well point samples) consisted of
three groundwater sampling events over a 11-month period. The data collected se-areis insufficient
data-to support- PPG'JR’. trend analysis or to statistically evaluate groundwater variability over time|.
Moreover, as stated in the RI Report (See Exhibit 104 ABA- ates pase4-26) when discussing the
shallow groundwater results: “The variations of results may be within reproducibly range of
measurement or reflect site conditions at time of sampling (seasonal variations, tides or recent
precipitation events).”_It is not appropriate to include conclusions from a trend or a statistical
evaluation of groundwater variability over time in the CSM due to insufficient data.
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AV P D_Tia H4- A l—-; £ A dditienal ead-SeurcesRRG

-1-1-}ee~1-1-ee{-ls,---ﬁ-(-}-t-e@-t—l—}e-t—Pw yion 2 EI-T\—-( \\I and Fad10-FS Report Revisions
Ddo set-Aaccount for Aadditional Ssources of Liead (Dispute. p. 9).

Latham-&Watlans{Gary-Genzeall-aPPG asserts that the Region 2’s CSM and the July 10 revisions
to the FS Report does not account for additional sources of lead, including historic fill material.
(Dispute, p. 9

—However—the Region’s analyses and data
that historic Site operations are major sources of lead in shallow
groundwater at the Site. the CSM does not rule out additional sources of lead such as historic fill

discussed above establish

material. which indeed can contain metals and other contaminants that impact the groundwater.

as stated in the RT Report.
“Historic fill in some areas appears to have been impacted due to historical and/or current
operations and chemical/waste handling at the Site. The source of soil contaminants depends on
area and contaminants and are likely due to historic fill, past/current operations (spills/releases),
and illegal disposal.” (RFRepertSee Exhibit +84 ABA p. ES-2) - As recognized in the RT Report.
and in the CSM. This-statementineludespast operations by PPG as well as current commercial
and industrial activities, including operations conducted on Lot 70. are sources of soil
contamination.

L. PPG Iincorrectly Sstates that “[m]etals attributable to historic fill are not the result
of releases or operations at the Site and. therefore. constitute background
concentrations.” (Dispute. p. 9)

26200201 Bocad

Apsil26-2002). 1 Based-on

How-sroundwaterase-atleast-2 5o/l
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110 o

100

Wells in the NW Corner

60 B Deep Wells

Fill Wells excl. Bldg #7 Wells,
MW-105 & MW-106

30
20 o
10 5
. ==l
Exhibit 30254424: Distribution of Total Lead Concentrations in Monitoring Wells

Eathanr&—Watkins{(Gary—Gengeal-PPG also asserts that a release of potable water from the
Newark City system in 7012 caused by Region 2’s rupture of a pipe while digging test pits. may
be an additional lead source to oround\\ ater at thc Sltc lem\:A pp. 9-10). The data do not
support PPG’s contention. PPG : itesd 2018 water quality
results-in-theisletter in its Dispute, while the 1elease ot potable water occurred in 2012. In the City
of Newark’s 2012 Water Quality Report, the year of the Melease the 90th percentlle
concentrations of lead are reported as 9.0 ppb in the Pequannock System and 3.4 ppb in the
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NJDWSC system. Using the Pequannock’s 90% percentile value reported in 2012 (9.0 ppb), it
would have required a release of approximately 264,000 gallons of City of Newark drinking water
to have contributed one gram of lead to the Site._The amount of water released was not
documented. but this rupture was resolved in a few hours and sampling continued the next day.

,f_\‘ where nesstHhicamount-of water wasreleaced bythesruptur ,}Ir 1s very unlikely that this single

event made a significant contribution to lead contamination at the Site

JGE. None of the “additional contributing factors™ cited by PPG ‘\'ould render any of the
FS Report’s groundwater alternatives ineffective (Dispute. p. 10)

Region2recognizesthat-NJDEP has classified theis aquifer that underlies the Site as|Class TTA|
despite site-specific conductivity readings that indicate brackish conditions (refer to Exhibit
184 AB —RI-Repert, Section 3.4). Groundwater remedial alternatives have been evaluated
prepesed-in the final :LF-% Report ke-addressing. among others. a hypothetiea-future use scenario
that would plcsents an unacccptablc risk/hazard to human health and that would te=satisfy the RAO
of restoring a—remedialaetion—-objective{(RAOto—restore—groundwater quality. Each of the
proposed groundwater remedies witlould encounter technical challenges as discussed in the final
FS Report funder ‘Implementability’ in the detailed comparison of alternatives. TSEPA will
require a pre-design investigation (“PDI") to support the final design for the selected remedy.

(Groundwater Alternatives 3, 4, and 5 all included propese—the—use—ofsome level of in-situ
remediation teehnelesy-as the active 1emedy to address VOC-, SVOC-, and lead-contaminated
groundwater. IThe final [FS Report (Section 5.3.3) }acknow ledges that the effectiveness of in-situ
remediation is dependent on the geochemistry of the aquifer, stating that “It should be recognized
that many of the COCs are co-located or are in close proximity, and the in-situ treatment
compounds (iron sulfide) require very different geochemical conditions to be present in the area
to be effective.” Consequently, any geochemical challenges expected in Region 2’ lll_refeued
Aalternative for groundwater (Groundwater Alternative 4) would also be encountered in the
implementation of PPG’s Groundwater Alternative 5.
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Summary and Conclusions

B ( Formatted: Justified, Line spacing: Multiple 1.08 li W
In response to PPG’s invocation of Dispute. pursuant to Paragraph 62 of the ASAOC. with respect

to the process followed by the Region when it finalized the FS Report (Process) and the revisions

to same when the Region completed it (Substance). neither the Region’s decision to complete the

FS Report nor its revisions to that document were arbitrary and capricious. Rather. as discussed

in_detail above. the Region’s actions in both regards were rational. reasoned and consistent

throughout-.

With regard to Process: the Region followed the procedural requirements as per Paragraph 41 of

the ASAOC and acted in a reasoned way. when. after providing PPG with sufficient notice. and

opportunity to cure the deficiencies in its FS Report submittal and PPG demonstrated an inability

to do so. the Region prudently decided to complete the FS report itself.. More specifically. with

regard to notice. the Region in its “conditional approval” of PPG’s FS Report submittal notified

PPG of the deficiencies (i.e. material flaws) in its submittal — clearly. coneisely and unequivocally

(i.e. approval was conditioned upon the incorporation mark-up language provided by the Region).

Further. as discussed above. the Region provided PPG with numerous opportunities to cure the

deficiencies and the Region reinforced its instructions for how to cure the deficiencies clearly.

consistently and often -- both in writing and on phone calls. Lastly. PPG failed to cure the

deficiencies in timely manner and as discussed. above. there was no indication that PPG was

making any progress toward curing the deficiencies inits FS Report submittal despite the Region’s

efforts to guide them. Thus, it was then the Region’s election to complete the submittal itself and

the Region’s decision to do so was not arbitrary and capricious. In fact. it was completely reasoned

and rational based on PPG’s demonstrated inability to do so and is consistent with the ASAOC’s

terms and also the Region’s desire to adhere to the ASAOC’s schedule in order to put the property { Formatted: Justified, Line spacing: Multiple 1.08 li ]
back to beneficial reuse. Thus. for all the reasons stated above. on the matter of Process with Formatted: Space After: 0 pt |
regard to this Dispute. the Region respectfully asks that the Director of SEMD rule in the Region’s ;
favor that it did no act arbitrarily and capriciously in completing and finalizing the FS Report. /

/

With regard to Substance: Likewise. the Region did not act arbitrary and capriciously in_its¢

decisions. —As discussed. in detail above. the Regions modifications to the FS Report were
technically and legally sound. The Region’s CSM is supported by historical and Site data collected

during the remedial investigation. which lclearlyl points to past operators at the Site. most notably
PPG. atthe-Site as the primary ene-efthe contributors to the site-wide lead contaminationat-the
Site. especially in the areas around Lots 63. 64 and, . where PPG conducted the lion’s share of

its paint manufacturing activities at the Site in these dense. concentrated. highly traffic areas which \

also correlates with where the highest lead levels were found at the Site. as discussed in detail |\

above. —Furthermore. the data suggests a “top down” source of groundwater contamination due

to historical operations. As a result. one of the RAOs in Region 2’s Proposed Plan for groundwater

at the Site is to minimize COC concentrations and restore the groundwater quality. Due to the

aquifer classification by NJDEP. the groundwater must be restored to Class ITA standards as
required by the NCP. Appropriate groundwater alternatives that meet this requirement were carried

| Formatted: Highlight
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forward by the Region and PPG’s objections to the alternatives finalized in the FS were shown to
be unfounded.

‘—"[ Formatted: Justified, Line spacing: Multiple 1.08 li

Thus. for all the reasons stated above. on the matter of Substance with regard to this Dispute. thc‘—'—‘[ Formatted: Space After: 0 pt

Region respectfully asks that the Director of SEMD rule in the Region’s favor that it did not act
arbitrarily and capriciously in completing and finalizing the FS Report with the necessary= requisite

language (i.e.. substance) that the Region needed for its remedy for the Site:.

h Formatted: Justified, Line spacing: Multiple 1.08 li

Formatted: Justified, Space After: 8 pt, Line spacing:
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